§201.233

(e) Application to quash or modify. (1)
Procedure. Any person to whom a sub-
poena is directed or who is an owner,
creator or the subject of the documents
that are to be produced pursuant to a
subpoena may, prior to the time speci-
fied therein for compliance, but in no
event more than 15 days after the date
of service of such subpoena, request
that the subpoena be quashed or modi-
fied. Such request shall be made by ap-
plication filed with the Secretary and
served on all parties pursuant to
§201.150. The party on whose behalf the
subpoena was issued may, within five
days of service of the application, file
an opposition to the application. If a
hearing officer has been assigned to the
proceeding, the application to quash
shall be directed to that hearing officer
for consideration, even if the subpoena
was issued by another person.

(2) Standards governing application to
quash or modify. If compliance with the
subpoena would be unreasonable, op-
pressive or unduly burdensome, the
hearing officer or the Commission shall
quash or modify the subpoena, or may
order return of the subpoena only upon
specified conditions. These conditions
may include but are not limited to a
requirement that the party on whose
behalf the subpoena was issued shall
make reasonable compensation to the
person to whom the subpoena was ad-
dressed for the cost of copying or
transporting evidence to the place for
return of the subpoena.

(f) Witness fees and mileage. Witnesses
summoned before the Commission shall
be paid the same fees and mileage that
are paid to witnesses in the courts of
the United States, and witnesses whose
depositions are taken and the persons
taking the same shall severally be en-
titled to the same fees as are paid for
like services in the courts of the
United States. Witness fees and mile-
age shall be paid by the party at whose
instance the witnesses appear.

§201.233 Depositions upon oral exam-
ination.

(a) Procedure. Any party desiring to
take the testimony of a witness by dep-
osition shall make a written motion
setting forth the reasons why such dep-
osition should be taken including the
specific reasons why the party believes
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the witness will be unable to attend or
testify at the hearing; the name and
address of the prospective witness; the
matters concerning which the prospec-
tive witness is expected to be ques-
tioned; and the proposed time and
place for the taking of the deposition.

(b) Required finding when ordering a
deposition. In the discretion of the Com-
mission or the hearing officer, an order
for deposition may be issued upon a
finding that the prospective witness
will likely give testimony material to
the proceeding, that it is likely the
prospective witness will be unable to
attend or testify at the hearing be-
cause of age, sickness, infirmity, im-
prisonment or other disability, and
that the taking of a deposition will
serve the interests of justice.

(c) Contents of order. An order for dep-
osition shall designate by name a depo-
sition officer. The designated officer
may be the hearing officer or any other
person authorized to administer oaths
by the laws of the United States or of
the place where the deposition is to be
held. An order for deposition also shall
state:

(1) The name of the witness whose
deposition is to be taken;

(2) The scope of the testimony to be
taken;

(3) The time and place of the deposi-
tion;

(4) The manner of recording, pre-
serving and filing the deposition; and

(5) The number of copies, if any, of
the deposition and exhibits to be filed
upon completion of the deposition.

(d) Procedure at depositions. A witness
whose testimony is taken by deposition
shall be sworn or shall affirm before
any questions are put to him or her.
Examination and cross-examination of
deponents may proceed as permitted at
a hearing. The witness being deposed
may have counsel present during the
deposition.

(e) Objections to questions or evidence.
Objections to questions or evidence
shall be in short form, stating the
grounds of objection relied upon. Ob-
jections to questions or evidence shall
be noted by the deposition officer upon
the deposition, but a deposition officer
other than the hearing officer shall not
have the power to decide on the com-
petency, materiality or relevance of
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evidence. Failure to object to questions
or evidence before the deposition offi-
cer shall not be deemed a waiver unless
the ground of the objection is one that
might have been obviated or removed if
presented at that time.

(f) Filing of depositions. The questions
propounded and all answers or objec-
tions shall be recorded or transcribed
verbatim, and a transcript prepared by
the deposition officer, or under his or
her direction. The transcript shall be
subscribed by the witness and certified
by the deposition officer. The original
deposition and exhibits shall be filed
with the Secretary. A copy of the depo-
sition shall be available to the depo-
nent and each party for purchase at
prescribed rates.

(g) Payment. The cost of the tran-
script shall be paid by the party re-
questing the deposition.

§201.234 Depositions
questions.

upon written

(a) Availability. Depositions may be
taken and submitted on written ques-
tions upon motion of any party. The
motion shall include the information
specified in §201.233(a). A decision on
the motion shall be governed by the
provisions of §201.233(b).

(b) Procedure. Written questions shall
be filed with the motion. Within 10
days after service of the motion and
written questions, any party may file
objections to such written questions
and any party may file cross-questions.
When a deposition is taken pursuant to
this section no persons other than the
witness, counsel to the witness, the
deposition officer, and, if the deposi-
tion officer does not act as reporter, a
reporter, shall be present at the exam-
ination of the witness. No party shall
be present or represented unless other-
wise permitted by order. The deposi-
tion officer shall propound the ques-
tions and cross-questions to the wit-
ness in the order submitted.

(c) Additional requirements. The order
for deposition, filing of the deposition,
form of the deposition and use of the
deposition in the record shall be gov-
erned by paragraphs (c¢) through (g) of
§201.233, except that no cross-examina-
tion shall be made.

§201.240
§201.235 Introducing prior sworn
statements of witnesses into the

record.

(a) At a hearing, any person wishing
to introduce a prior, sworn statement
of a witness, not a party, otherwise ad-
missible in the proceeding, may make
a motion setting forth the reasons
therefor. If only part of a statement is
offered in evidence, the hearing officer
may require that all relevant portions
of the statement be introduced. If all of
a statement is offered in evidence, the
hearing officer may require that por-
tions not relevant to the proceeding be
excluded. A motion to introduce a prior
sworn statement may be granted if:

(1) The witness is dead;

(2) The witness is out of the United
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the prior sworn
statement;

(3) The witness is unable to attend or
testify because of age, sickness, infir-
mity, imprisonment or other dis-
ability;

(4) The party offering the prior sworn
statement has been unable to procure
the attendance of the witness by sub-
poena; or,

(5) In the discretion of the Commis-
sion or the hearing officer, it would be
desirable, in the interests of justice, to
allow the prior sworn statement to be
used. In making this determination,
due regard shall be given to the pre-
sumption that witnesses will testify
orally in an open hearing. If the parties
have stipulated to accept a prior sworn
statement in lieu of live testimony,
consideration shall also be given to the
convenience of the parties in avoiding
unnecessary expense.

(b) [Reserved]

§201.240 Settlement.

(a) Availability. Any person who is no-
tified that a proceeding may or will be
instituted against him or her, or any
party to a proceeding already insti-
tuted, may, at any time, propose in
writing an offer of settlement.

(b) Procedure. An offer of settlement
shall state that it is made pursuant to
this section; shall recite or incorporate
as a part of the offer the provisions of
paragraphs (c¢) (4) and (5) of this sec-
tion; shall be signed by the person
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